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ie Rule 23 Court of Errors and Appeals, 16 New Jersey Misc. Reports 570. 
/ ii Jersey decisions if officially reported are to be cited from the Official 
“ by the official serial numbers of the reports, and not by reporters’ 
le 10 afk. and numbers); if not officially reported, that fact to be stated and the 
e ms may then be cited from unofficial reports. 
a « stp EesTS — CEMETERIES — Ajand enforcement of the trust. 
a empgqmmetery association being a} Complainants are without ad- 
pJmaritable trust comes under |equate remedy at law. Quo war- 
ot ancery’S Special jurisdiction | rant proceedings would not 
be! 7 r trusts of all kinds. j}avail De Geeter and Van Au- 
s K. Bardibsity will decide the ques- |kin because they are in posses- 
nd I (6 fio of title to office where |Sion of the office and the ob- 
is incidental to the pro-|ject of quo warranto is to have 
<nadfiktion and enforcement of a|One in_ possession adjudged 
: a }guilty of usurpation. 
4a af | . 24% 
1D} ) WARRANTO — Quo war-| Affirmed with costs. 
. H . | 
dramnto will not lie in behalf of iC ; : 
= : ontinued on page 2, col. 1) 
ei 4 @ who has possession of an | —_—_ pees 5, oo. E 
ice since the object of quo | 
ed n ranto is to have one in| Work On Plans For 
: inipsession adjudged guilty of Organizing Bar Of World 
ly calling urpation. Se 
see teas on tpn |Proposal to Be Submitted To 
“c rp Vy 2 y tne} _ s 
e ced = an, ae .< _ Lawyers Attending The 
a : WECEE.. TF. omeing San Francisco Conference 
io! rors and Appeals. Between | 
ee | 
s. These et al and Wolklin, | . , 
: | Washington, (CCNS)—Prom- 
to For respondent, De Geet- | : 
Breslin & Breslin, John g,|iment lawyers from other coun- 
a in J of counsel. For re-| tr es now attending the United 
wat, ™ ‘ ‘ | 
fase Be: gent cemetery association: I} i conference at San 
y t fy »rlson mes = } 
me & Carl: on, James A. Ma may be sounded out 
on f counsel. For other re-| F blishine I 
De ™ a rae is for establishing an In- 
ve Mi@ients: Milton, McNulty & oo ae oe SS 
an Te Anthony T. Augelli of lational Bar Association, 
ar a |. For appellants: Heine|according to Robert Nelson An- 
e d natn lIorman eine ta} ; he | 
—_ ,ggeene, Norman Heine of/derson, Special Assistant to the 
i Attorney General. 
isis an appeal from an or- ; : 
‘nving a motion dis- Mr. Anderson heads a com- 
a . _ — . mitta a + an sripar * 
FIED of complaint.  |*?" ee of the American Bat 
a lil -s that Frank De Association’s International Law 
Sse ee es : ” section. whic hac wn at war 
is live and Charles Van Auken | Section, which has been at work 
i Ke mmbers of the board of |9" Plans for setting up the 
W JOURNMME#s of the George Wash- global organization of lawyers. 





-wark 2, N.i. ij. Memorial Park Ceme- 
, Association. The terms of 

y ANTED ‘ 
WANTE etwo trustees have expired 
t alleged no successors 





1 chosen, so they have 
to hold over. A meet- 
ywners was called for 
15, 1944, the 
f officers. De Geeter, as 
cent, presided. He declared 
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z adjourned, as there 
lorum present. One 
accompanied by two 
appeared at the| 
nd stated they had 
and desired to partici- 
were lot owners. 
asked to produce 
xies, but refused to do 
roup of three then 


i toholda meeting and 
elected Fred Wolklin 
Bass as_ trustees. 
these men have 
to function as trus- 
st De Geeteh and Au- 
© interfere with the 
it of the association. 
nts alleged that nei- 
‘in nor Bass is either 
or a de facto officer, 
ttempted election was 
there was no quorum 
lers, and that it vio- 
8:1-10 because the 
was not by ballot. 
its contend the bill 
dismissed because 
nt’s sole remedy is at 
O warranto. 
e Chancellor retained 
land granted injunctive 
his was correct. A cem- 
rporation is a 
and as such is unde 


or 
en 
ai, 
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Peculiar control of the 
ina- of Chancery which has 
2 In jurisdiction of sup- 
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“of all kinds”. 
APANY ae defendant's intrusion | 


the affairs and manage- 


‘of the Association might 
ew Jersey = Tfere with and disrupt 
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¥ may determine the title 
equest h J 
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English Bar Interested 
That the idea will be sup- 
ported by British lawyers was 


indicated by the 
the General Council of 


secretary of 
the Bar 


of England, who said his or- 
|ganization would be glad to co- 
yperate in establishing an as- 
sociation “by those freedom 


the independence of the Bar 
accord with those of the Eng- 
lish Bar.” 

Meanwhile 
| representing 
lof the profession 
also indicated it was in com- 
plete accord with the idea of 
seeking to improve the rela- 
tions between lawyers all 
countries. 

This would be the fifth 
tempt to organize lawyers 
an international basis. 

‘Union of Advocates’ 

The last of four previous 
world organizations of lawyers 
and the only one up to that 
time which Bar associations, 
rather than individuals, held 
membershps, was created un- 
der Belgian law in 1928. This 
organization, known as the Un- 
ion Internationale des Avocats, 
{held its last meeting at Buda- 
|pest convention. 
| According to Mr. Anderson 
ithe reasons for creation of a 
jmnew association now are even 
| more cogent than those that 
| persuaded the American Bar to 
|affiliate with the Union Inter- 
nationale. Responsibility for 
lvi many of the great post- 
problems will he largely 
| lawyers, who must 
|}also support a plan for inter- 
|national peace based on law 
j}and encourage the development 
of a world judicial system. 
| The effective work of the In- 
ter-American Bar Association 
even in war time has proved 
that the idea of an interna- 


the Law Society, 
the other branch 
in England, 


in 


at- 
on 


in 





| War 
shared by 


| 








tional Bar organization is em- 
inently practical, Mr.. Anderson 
maintains. 
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Key Is Seen to End 
Confusion Over 
Divorces 





Idea in Minority Opinion For 
Avoiding ‘Decades of Con- 
fusion’ Gains Support 


Washington, (CCNS) Per- 
sons who argue for national 
legislation on marriage and di- 
vorce are finding considerable 
support for their position in 
the outcome of the Supreme 
Court’s second bout with Wil- 
liams v. North Carolina and its 
holding that a Nevada divorce, 
unimpeached in that State, 
could be disregarded in North 
Carolina on the latter’s finding 
that the Nevada court lacked 
jurisdiction. 

But lawyers who have been 
carefully studying the four 
opinions handed down the 
case contend that one of the 
two courses suggested by Jus- 
tice Rutledge in a minority 
opinion would provide an easier 
and better, and certainly a 
quicker way out of the confu- 





in 


sion caused by the majority’s 
interpretation of “full faith and 
credit’ as requiring only “re- 


spect,” in so far as the divorce 
decrees another state are 
concerned 

Suggests Two Policies 

In the opinion of Justice Rut- 
ledge it would be possible to 
avoid “decades of confusion” by 
forthright adoption by the 
icourt of one of two policies: 

1. Frankly concede the power 
of any state to grant transient 
or short-term divorces, which 
would be valid everywhere, pro- 
vided only compliance is had 
with due process reauirements 
for giving notice to the other 
spouse. 

2. Hold 
vorce 
other 
state 
less 


had 





of 











transient di- 
not only in 
even in the 
where it rendered, un- 
the person who sought it 

established connections 
which give evidence substan- 
tially and objectively that he 
had become more than casually 
affiliated with the community. 

The majority opinion in the 
present case, according to Jus- 
tice Rutledge, gives effect to 
neither one of these theories. 
It is a compromise which viti- 
ates both “and does so in a 
manner wholly capricious alike 
for the institutional and the 
individual aspects of the prob- 
lem.” 

But if the court would choose 
between the two policies out- 
lined above, then “objective 
standards of proof could apply, 
for the thing to be proved 
would be neither subjective nor 

» highly variable as inference 
of state of mind in ambiguous 
situations always must be. * * * 
With the subjective substratum 
removed, the largest source of 
variable and inconstant deci- 
sions would disappear. * * * If 
by one choice states of origin 
were forced to modify their pol- 
icies by giving effect to the dif- 
ferent policies of other states 
when crystallized in valid judg- 
ments, that would be no more 
than the Constitution in terms 
purports to require.” 


that a 
invalid 
but 

is 


is 


states 








NEW JERSEY STATE BAR 
ASSOCIATION 
ANNUAL MEETING 
June 9, 1945 
Essex House, Newark 
In keeping with the times 
and with the approval of the 
O.D.T., the 1945 Meeting will 
be for one day only. There 
will be no formal social activ- 

tf-ities: 
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Administrative Agencies 


And The Law 


By Roscoe Pound* 
(Continued from last week) 
Looking at administrative 

agencies in action in our own 
time, what are the characteris- 
tics and tendencies which re- 
quire checks? 

First we must put excessive 
zeal—one might often say cru- 
sading zeal—on the part of of- 
ficials and particularly on the 
part of subordinates, which 
leads them to see their relatively 
narrow task out of proportion. 








Enemy Property Helpful to 
Us In Winning War 


Some Alien Owned Concerns 
Were So Useful They Won 
‘E’ Award, Custodian Says 


Washington, (CCNS) — With- 
out counting anything for the 
value of 46,000 patents, 200,000 
copyrights and 400 trademarks, 
alien property taken over by 
Uncle Sam during the war was 
worth $484,000,000, according to 
a report by Alien Property Cus- 
todian James E. Markham. 

Property of which control was 
taken directly or indirectly in- 
cluded many business enterpris- 
es, not a few of which did a 
good job of war production for 
the United States. 

Purpose of Seizure 

Primary objective of the Cus- 


todian’s office, the report ex- 
plained, has been to insure the 
maximum contribution to our 


own war effort of these proper- 
freed from enemy control. 

Seventeen of the industrial 
enterprises taken over were so 
well turned to our government’s 
purpose that they were given 
Army-Navy “E” awards. They 
produced aviation magnetoes, 
potash, armor-plate, pharma- 
ceuticals, surgical instruments, 
coal-tar dies, and photographic 
supplies. The war production of 


tles 


these concerns, Mr. Markham 
said, in 1943 alone exceeded 
their total volume of sales of 
civilian and military goods in 
1942. 

Up to the beginning of the 


present year the custodian had 
sold 11 business enterprises and 
259 others are being liquidated. 
Patents Made Available 
“Patents vested from nation- 
als of enemy countries,’ Mr. 
Markham said, “have been 
made freely available to all 
Americans under a policy of 
royalty-free non-exclusive li- 
censing. As of June 30, 1944, the 


office had issued licenses cov- 
ering 5,853 different patents 
and patent applications. The 


patents held by this office cov- 
er a wide range of fields, but 
are most heavily concentrated 
in chemistry, electrical equip- 
ment, plastics and pharmaceut- 
icals.” 

Regarding copyrights seized 
by the office, Mr. Markham re- 
ported that a program was un- 
dertaken to make foreign sci- 


entific literature freely avail- 
able to those engaged in war 
work. 


Eight million feet of motion 
picture film, representing 1,500 
titles formerly owned by na- 
tionals or enemy or enemy oc- 
cupied countries, have been 
vested. 





Back the Mighty 7th War Loan 
Buy and Advise Your Clients 
To Buy War Bonds 


‘tt he me 








This was notably shown under 
the regime of national prohibi- 
tion. Those who had enforce- 
ment of the National Prohibition 
Act in charge were so impressed 
with the transcendent import- 
ance of the task before them 
that they often assumed in en- 
tire good faith that all other 
considerations must give way be- 
fore the supreme one of enforc- 
ing the statute at all costs. Con- 
stitutional guarantees, individual 
rights, the ordinary decencies of 
investigation and of procedure 
were by zealous officials held im- 
pertinent to be observed. In the 
same way more than one ad- 
ministrative agency of today 
has had to be reminded that 
it not warranted in pursu- 
ing its immediate task so ex- 
clusively, with an eye to that” 
alone, that it fails to take ac- 


is 


count of other Congressional 
objectives and of interests re- 
cognized by our constitutional 


polity. Both the Supreme Court 
of the United States and two 
Circuit Courts of Appeals have 
had to speak vigorously on. this 
subject. Indeed, excess of zeal 
is behind many of the other 
characteristics and tendencies 
of which I shall have to speak. 

One very marked characteris- 
tic, shown by administrative 
agencies in Great Britain, Can- 
ada, and Australia as well as 
with us, is a rooted disinclina- 
tion to hear both sides. The 
law reports are full of cases 
which have come before the 
courts in which there have been 
one-sided investigations, exper- 
iments promoted by and con- 
ducted in the presence of one 
side, in which, naturally, the 
absent party was proved to be 
in the wrong, and conferences 
and interviews with one side in 
the absence of the other. Such 
things result from lack of any 
developed ethics of administra- 
tive adjudication, want of ap- 
preciation of the need of hear- 
ing the other side if a just 
determination is to be arrived 
at, and zealous seeing of the 
end out of proportion. But 
when orders are made on re- 
ports of investigators who in- 
terviewed a list of witnesses 
furnished by one side; when, 
as in a case of which I have 
personal knowledge the invest- 
igator explains to those who 
had one view that he was only 
interested in and would only re- 
port what was told him by 
those who took the opposite 
view, it is obvious that some 
check of independent scrutiny 
from outside of the agency is 
demanded. 

In a recent English case there 
were two grounds on which an 
administrative order against an 
individual might be made. 
When the aggrieved individual 
had a hearing he was informed 
that he was proceeded against 
on one ground. When the mat- 
ter was brought into court it 
appeared that the order was 
made on the other ground, as 
to which he had not been 
heard. Such cases, in which or- 
ders are made upon the basis 
of matters which the respond- 
ent has been given no oppor- 
tunity to explain, refute, or dis- 
cuss, are to be found in every 
volume of the reports. They il- 
lustrate a tendency to treat the 
hearing required by statutes 
and by the Constifution as a 





(Continued on page 3 col. 1) 
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~ DIGESTS OF RECENT 
OPINIONS 


(Continued from page 1) 


DIVORCE CONSTITUTION- 
AL LAW — A decree of di- 
vorce obtained in a sister 
state by a fraud upon the 
court of that state is not en- 





titled to full faith and credit. 
—Where there is no animus 
manendi the court does not 


acquire jurisdiction over the 
subject matter of the divorce 
and 2 decree rendered there- 
in has no effect in this state. 


RES ADJUDICATA — Doctrine 





























of res adjudicata does not|“0" ®e8)ns mic por enggeg 

apply to an issue not directly |“'*? ‘he ad in a 

raised and determined. also that defendant had on 

Digested from an opinion by | 4PI! ee ee ae re" 
Heher, J. rendered May 22, 1945, | “4¢4 Ghidalia and a 
N. J. Court of Errors and Ap- — Bsnee peat - a pat | 
peals. Between Hollander and|°~ — ‘ aprecga a os —s 
Hollander. For appellant: Mau-|‘€ 4!Kansas decree, tha 
rice C. Brigadier. \For respond- | — - had _ 
ent: larry Katz Freem = = advi oe " 
Woodbridge of counsel. | ono — 

Defendant appeals from a de- thi ha . : d reé 
cree rendering null and void, | qomy)jai lenie Th 
for lack of jurisdiction of the | dv ' : 
subject matter, a decre di-|,, 
vorce of the State of insas b und d 
obtained by him in Mar 1938. | ., : prosé ' 

Complainant and defendant | a¢ m ) 
were married in Czechoslovakia ]although the decree f 
in January 1935 while defend- | tha the Arkansas d e bein 
ant was on a visit there Com- | valid O its face f ed t 
plainant was a native of and/full faith and cred and y 
was domiciled there. Defendant|reason thereof the p: f 
returned to South River, N. J | not now husband W 
without his wife, but on the There was no appeal m 
Ser vnegttes May 23 she arrived in|this decre and e cou! x- 
this country. He met her at the] presses no opinion as he 
pier and escorted her: to his|¢onelusions  therei! Instead, | 
home in South River. He ap-|complainant initiated the pres- 
parently repented of the mar-| ent suit on July 19. 1943 
riage and at his insistence they on ‘ ; 

' The first point raised is that 

complainant was estopped by 

= her laches and condu from 

‘A SAVE ‘with assailing the Arkansas decree 
a at this late date especially in|} 
SAFETY view of the finding: S the de-| 
, cree of dismissal of the main- | 
and tenance action. | 
fs PROFIT The matrimonial domicile was | 
not in Arkansas. Neither party 
MORTGAGE was domiciled there. Appellant’s 
FUNDS residence was temporary. The 
animus manendi was lacking 

AVAILABLE The domicile there was sham 
ATTRACTIVE and frivolous and there was no 
RATES jurisdiction of the subject-mat- 

F Ree : ter. The decree granted there 
MOHAWK has no force or effect whatever 
e in this state. The purported 
SAVINGS residence was plainly a fraud 
upon the law of Arkansas; and 


“AND LOAN ASSOCIATION 
NATIONAL NEWARK BLDG. 
14 Commerce St. Newark, N.-J. 





* BUY YOUR WAR BONDS x 
AND STAMPS AT THE “MOHAWK” 











as 


separated in August, 1933, when 
he took her to New York and 


left her at the home of a 
friend. He gave her meagre 
support. Complainant then in- 
stituted a separate -mainten- 


ance action and on January 13, 
1936 defendant was ordered to 
pay alimony at the rate of $10 
per week and a counsel fee and 
suit moneys. He failed to com- 
ply. Meanwhile complainant 
made repeated endeavors 
terminate the separation. 
separate maintenance act 
was however neve! 
for final hearing. On June 
1942 complainant interposed 


petition in the maintenance ac- 


to 
The 
ion 
on 


30, 


a 


brought 








there being a complete absence 
of jurisdiction, the Full Faith 
and Credit Clause the Fed- 
eral Constitution not applic- 
able. In this there no vari- 
ance from the principle of Wil- 
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Vi 
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liams v. North Carolina. 
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process were not met. Defend 


ant fraudulently 


the time of the 
the Arkansas action. 
If it 
that non 


at 
of 


action may 
life into a void act, 
element of laches is 
here. The evidence is clear tha 
defendant 
the Arkansas 


still 





| of decree fron 


Furthermore, in this case, the 
procedural requirements of due 


suppressed 
complainant’s place of residence 
institution 


be conceded arguendo 
impose 
the 
lacking 


+ 
u 


withheld knowledge 


1 


|complainant as long as possible 


she had beer 
she 
its validity. 
to put the 


LUO 
complainant 


and that after 
apprised of it, 
challenged 

ant seeks 
attack 
did 
a judicial 
ifraudulent a 
do I 
| di 





| 
| 
| 
| 
| onus 
because 
move 
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immedlately 
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LANDLORD AND 
CERTIORARI 


TENANT 
Supreme 


forbidding appeal or removal 
ceedings. 

DISTRICT COURTS — CERTI- 
ORARI — Certiorari will not 
be issued to review District 
Court proceedings except 
where some _ jurisdictional 
question is involved. 

JURISDICTION The’ three 
elements of jurisdiction are 
(a) cognizance of the class of 
eases involved (b) presence 
of the proper parties (c) a 
decision within the issue. 


—A decision based on a statute 
which may be unconstitution- 
al may be error but does not 
constitute lack of jurisdiction. 
Digested from an opinion by 

Case, J. rendered May 23, 1945. 

N. J. Supreme Court Sbrolla v. 

Hess. For applicant: John B. 

Baratta. For respondent: Mar- 

tin Bloom. 

This landlord 
ant case. The district court 
judge dismissed the proceed- 
ings. The landlord now seeks to 
attack the judgment on the 
ground the court was without 
jurisdiction to render it. 

Although the Supreme Court 
has constitutional power to sup- 
ervise generally, by certiorari, 
the proceedings in District 
Courts, it will leave the parties 
to their appeal except where 
some jurisdictional question is 
involved and will acquiesce 
the statute which, in summary 
proceedings to dispossess a ten- 
ant, forbids appeal or removal 
by certiorari either by the land- 
lord or the tenant. R.S. 2:32-273 


is a and ten- 
1st 


in 
in 


and 2:58-26. 
The landlord does not dis- 


pute the propriety of this prac- 
tice but argues he is entitled to 
the writ because the court act- 
ed without jurisdiction. Juris- 
diction involves three essentials 
First. The court must have cog- 
nizance of the class of cases to 
which the one in question be- 
longs. Second. The proper par- 
ties must be present. Third. The 
point must be decided within 
the issue. All are here present. 
The court had jurisdiction to 
entertain the suit and neces- 
sarily the right to dispose of it 
by granting or refusing posses- 
sion. There was no lack of jur- 
isdiction. 


persistently 


De fend- 


£ 


of 


us 


yv i 
yi 
| 
| 


Court will acquiesce in statute | 


by certiorari in dispossess pro- | 


| Vogt 
ls 
it 


| 
| 








The landlord contends the 
statute on which the court re- 
lied in coming to its conclusion 
was unconstitutional. If that be 
so, the finding was in error. 
But this does not constitute 
lack of jurisdiction. The land- 
lord could have had a review 
and could have made applica- 
tion for permission to transfer 
to the Circuit Court. The dis- 
position by the District Court 
creates no estoppel by judg- 
ment against the landlord. 

The application for a writ of 
ri is denied, with costs. 
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| TAXATION — Inheritance tax- 
es are payable by the legatee 
or devisee unless the will pro- 
vides otherwise. 

—Federal estate taxes are pay- 


| 
| 


able from the residuary es- 
tate unless the will provides 

otherwise. 

| TAXATION — ESTATES — A 
direction to the executor to 
pay any and all estate and 
inheritance taxes levied upon 
his estate does not include 
taxes levied on inter vivos | 


gifts since they are not part 
of the estate and do not pass 
under the will. 


SURANCE 
panies issuing annuity 
tracts payable to surviving 
spouse after insured’s death, 
are not liable for estate or 
inheritance taxes levied. 


Insurance 





Digested from an opinion by 
|Fielder, V. C. rendered May 24 
11945. In Chanc f New Jer- 
isey. Between C rcial Trus 
| etc. and Thurber, etc. For com- 
| plainant Anderson, Rugge & 


} + 4 s 
|}Coleman. For defendant Thurb- 





jer Durand, Ivins & Carton. For 
|} defendants Ross and Aetr 
iLife Ins. Co.: Collins & Cor 





|F yr defendants Sherman, et al 
|W. Ludlow James. For defend- 
lants Hedden, et 1; King & 
For defendant Union Cen- 
ral Life: McCarter, English & 
uder. For defendants, New 
irk Life et als: Stryker, Tams 
Horner. 

Orray Thauber, died April 23, 
1941 leavi a will in which 
complainant, among others was 
named executor. The will made 
a bequest of $100,000 to Mrs 
Thurber. The State of New Jer- 
sey assessed transfer inherit- 
ance taxes with respect to this 
bequest and also with respect 
to certain transfers made to 
Mrs. Thurber by decedent dur- 
ing his life time. The Federal 
Government also assessed estate 
taxes on the bequest and on 
the transfers. Part of the trans- 
fers assessed were annuities 
purchased from several insur- 
ance companies December, 
1937. The executors have paid 
all of the taxes and now seek 
to be reimbursed for the taxes 
paid on the transfers made 


al: 
ai, 


Nn 
ii 


St 
Yi 
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ng 
ng 


iy 
al 


TAXATION — ESTATES — IN- 
com- | 
con- | 






Decedent’s will 


provig 
direct my executors ; 
management and . 
tion of my estate 
will; (a) to pay any 
federal, state and 
tate, inheritance a: 


taxes upon my estat, 
personal, and upon 





legacy, eState or in 
or created by this y ing: 
State transfer he ean be 
taxes assessed agains: a predetern 
mentary gift are pay “¢@ Mulva: 
recipient thereof. F al ng is trea 
"1 q 


taxes are imposed 
ing of property and 
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= co write 
‘tate and (b ay 1 r 
devises « and vidence 
tae e : eder and 
eive l€ 2eq1 den [ro 
ansfers f f f the 
tt be drawn 
‘ rei f the Na 
») determine an ; 
, Board © 
é rds used ar 
l duty 
Ere a a 
} mst sit ¥ 
did say and 
|the court might tl 
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to say. The w 
ar and dis 
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from such proven facts as au- 
thorized by law. The personal 
opinion of the judge does not 
necessarily reflect the legal 
opinion of the court. Personal 
opinion may, and often times 
does, disregard law, but judi- 
cial determination depends for 
its accuracy and solidity upon 
prescribed principles of law and 
definite rules of procedure.” We 
may suspect sometimes that 
courts are overscrupulous to be 
wholly fair to the individual 
and not to make determinations 
adverse to him without a war- 
rant in evidence openly produc- 
ed and of logical probative 
force. But as between this and 
disregard of the evidence and 
acting upon intuition or hunch, 
one-sided investigation not sub- 
jected to cross-examination, re- 
futation, or explanation, and 
findings based on policy instead 
of on evidence, there can be no 
uestion which our American 
legal constitutional polity de- 
mands. 

In the worst days of Eng- 
lish judicial history, the days of 
the . politics-ridden bench of 
the Stuarts, when judges were 
removed and were appointed to 
an order the | the exigencies of cases in which 
Trade Commission was|the Crown was interested, for 
side as not supported by|a time gross unfairness was 
ntial evidence. In another,|common as against those whom 
federal Power Commission,|the King was pursuing. But 
ne it put it, “used ajafter 1688, this came to an end. 
f eatch-as-catch-can the-|The most scrupulous fairness, 
i its disposition, the|in respect of hearing each side 
held. amounted t keeping nothing back so 
‘cuessing off: a that a party may not explain or 
al item of value.” In refute it, and affording equal 
Secretary facilities for making their case 
arbitrarily t has been characteristi 
ston handler of common-law courts ever 
ligation to account since. But without any neces- 
ghich it had never seen|Sary intention of unfairness, 
shed, which never reach-|administrative agencies have 
h Boston market, and with |developed a characteristic un- 
mducers of which it had | fair their operation. Zeal 

tractual relationship|for carrying out the _ special 

Indeed, a.number, at | functi assigned to them as 
these agencies claimjhas been said leads them to 
ity to disbelieve evidence |look at their special task out of 
bi sitive, uncontradict- | proportion and to consider in- 
od not inherently improb-j|dividual rights, constitutional 
4s the courts have said | rantees, and the law of the 
to allow this is to|land as negligible. They are en- 

tiers of facts with author-|couraged in this by many 
pdisregard the rules which|teachers of law and govern- 
ard the liberty and es- snt who take what they call 
f citizen. As a Cali-|a realistic view toward the law. 
iCourt of Appeal said last|}A leading teacher of adminis- 
er: “Causes cannot be leg-|trative law tells us that the 
decided upon personal of administrative deter- 
wns of those charged with | mination the policy formu- 
ponsibility, and legaljlated, not fairness as between 
ms must be made upon aj|the parties. A high government 
a1 determination based | official has intimated that Con- 
evidence and recog-|gress intended one administra- 
;s of law. Neither jur-|tive agency to be unfair. No- 
dges, when acting as|thing of the sort would be tol- 
erated in courts. Because they 
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with 
the unfairness of subordinates 


while Attorney-General 
in the Department of Justice 
who seemed to think it their 
duty to deal unfairly with those 
with whom the governthhent was 
contending in the courts. When 
this tendency appears in bu- 
reaus having large powers of 
adjudication the results are 
particularly bad. The mono- 
graphs prepared for the Attor- 
ney-General’s committee on ad- 
ministrative procedure showed 
some very one-sided provisions 
as to subpoenas, and rules and 
practice in this connection are 
still often unfair although this 
has been pointed out repeated- 
ly. Frequently the regulations 
seem to be framed on the as- 
sumption that the case against 
the respondent has been estab- 
lished in advance and so it is 
a waste of time to allow him to 
make his case..There is little 
idea of fairness as between the 
government and the citizen. The 
interests of private persons are 


held negligible in the zeal of 
the administrative agency to 
get results. The tendency is to 
weight procedure heavily in 
favor of the government or the 
bureau; to assume that those 


charged are only filibustering or 
are malefactors of great wealth 
and that hearing their side is 
only a formality. 

To take some cases from the 
reports for 1943, in one an ex- 
aminer of the National Labor 
Relations Board made “persist- 
ent and partisan efforts to con- 
duct the proceedings to a deci- 
sion favorable to the board,” as 
the court pointed out, assuming 
that he was “an agent of the 
board to sustain its charges.” 
The Court said: “Such an at- 
titude, excusable if not com- 
mendable in a prosecutor, is a 
wholly improper one in a judge 
examiner who sits in a 
judicial place to hear and de- 
termine facts, draw conclusions 
of law, and make reports and 
recommendations based there- 

The Board “approved all 
acts and conduct of the ex- 
ner, exonerated him of bias 
prejudice, adopted each of 
his findings, drew conclusions 
of law, and made reports and 
recommendations based there- 
on.” The Circuit Court of Ap- 
peals vacated the order and 
sent the case back to the Board 
“so that respondents may be 
accorded the fair and impartial 
trial guaranteed to them by 
law.” In another case in the 
same volume, the Circuit Court 
of Appeals said of a finding of 
the same administrative agency 
that it was “merely fiating and 
not finding.” In fact, in that 
one volume, covering only June 
and July 1943, three orders of 
that Board are set aside or 
modified. ‘This particular ad- 
ministrative agency had already 
attained a bad eminence in this 


or an 


on.”’ 
the 
ami 
or 


matter of unfairness. For ex- 
ample, it was shown that a 
trial examiner of the Board, 


during a hearing, held an all 
day conference with the trial 
attorney, the regional attorney 
of the Board, and the regional 
director—as if a trial judge, in 
the absence of the accused, 
were to hold a conference with 
the prosecuting attorney, the 
director of prosecutions, and 
the Attorney-General. If a 
judge were to do this he would 
probably be impeached or the 
legislature would send an ad- 
dress to the Governor to re- 
move him. When administra- 
tive officials do such things, a 
reviewing court may be able to 
set the resulting order aside. 
But that is all. Such is the dif- 
ference between what is ex- 
pected of a judge and what is 
expected of an administrative 
agency. Nor has the National 
Labor Relations Board been un- 
ique in this respect. In the 
same volume of the Federal Re- 
porter (2d series) we read of 





arbitrary action of a subordin- 
ate of the Post Office Depart- 


ae oo" 








4 any “¢ ss 


ment destroying a mail order 
business witHout authority of 
law, of an arbitrary treasury 
regulation, of an arbitrary fix- 
ing of “faise_and artificial 
boundaries” by an administra- 
tive official “on some theory of 
his own,” and of a regulation 
of the Social Secyrity Board 
counter to the statute. When 
in two months six orders of im- 
portant federal administrative 
agencies have to be set aside by 
friendly courts, with a disposi- 
tion to uphold administrative 
action as far as they can, it 
will not do to say that nothing 
is needed to hold these agen- 
cies in check. 

Arbitrary orders and = arbi- 
trary determinations of fact are 
an inevitable result of such 
methods and of lack of any 
settled ethics of procedure. 
Some cases seem almost carica- 
tures, when looked at other- 
wise than with the zeal of a 
crusader. For instance, only a 
crusader could hold the “local- 
ity” of Sparrow’s Point, Mary- 
land, to be Virginia, West Vir- 
ginia, Maryland, Delaware, 
Pennsylvania, Ohio, New Jer- 
sey, New York, and New Eng- 


land. A conception of an all 
important extra-legal policy is 
behind such rulings, not the 


statute and the evidence. There 
is a pervading tendency of ad- 
ministrative agencies to act on 
policies of their own devising 
rather than on those prescribed 
in the statutes, and to direct 
application of the _ statutory 
policies toward ultimate ideas 
beyond those of Congress or of 
the legislature. It is very easy 
to say that the public interest 
demands or justifies activity 
beyond or in contravention of 
the statute and to cover this 
up by a general pronouncement 
upon the case. Usually this is 
done out of zeal to promote 
supposed social ends to which 
the legislative body might not 
agree. It involves a degree of 
legislative power in administra- 
tve agencies which is not giv- 
en them and ought not to be 
givei: them in a constitutional 
polity. Indeed, the more ex- 
treme apologists for adminis- 
trative absolutism do not claim 
that it consists with our consti- 
tutions, federal and state. But 
they say that we must look at 
these things “against a back- 
ground of what we now expect 
the government to do,” and 
apparently in the administra- 
tive quest of social objectives 





it is considered that we do not 
expect the government or its 
agencies to treat individuals 
fairly, even if we did when our 
constitutions were framed. We 
are told that the constitutional 
separation of powers antedates 
the rise of administrative at- 
tainment of social purposes and 
must not be suffered to stand 
in the way. In the quest of ex- 
tra-statutory objectives there is 
usually clear departure from 
the standard set by the statute 
creating or governing the agen- 
cy. Of this characteristic of 
administrative determinations, 
Judge Learned Hand said last 
year that difficulty in regula- 


tion of an industry does not 
“justify a departure from the 
standard set by the _ statute. 


Under the guise of effecting its 
policy we ought not to disre- 
gard the means to which the 
realization of the policy is con- 
fided.” 

In effect often these agencies 
follow the statutes or their reg- 
ulations or do not follow them, 
as they may choose in a par- 
ticular case. In a recent case 
where the administrative offic- 
ial denied application of a pro- 
vision in theregulations because 
of what he thought an econ- 
omic reason, the Circuit Court 
of Appeals said: “An adjust- 
ment provision in a regulation 
has the force of law . oo an 
applicant makes out a case 
within the framework of the 
adjustment provision, the de- 
nial of relief by the adminis- 
trator must be deemed an arb- 
itrary act. The administrator is 
no less obligated to give the 
relief called for by the adjust- 
ment provision because of the 
discovery through experience 
that the adjustment provision 
is ill advised and inappropriate 
and embarrasses the general 
administration of the regula- 
tion. If such has proved to be 
the case, the thing to do is to 
revoke or amend the adjust- 
ment provision.” In that case 
contracts had been entered into 
in reliance on the adjustment 
provision. The administrator 
claimed to leave it where he 
could apply it when he chose 
and at the same time disregard 
it when he chose. This is the 
royal dispensing power which 
was supposed to have come to 
an end in 1688. The adminis- 
trator could make rules having 
the force of law and dispense 
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by death, is the basis of recovery.”Loetsch v. 
Corp., 291 N. ¥. 308, 52 N. E. 2d 448. 

It might be supposed that damages would be awarded only 
to those persons sustaining the and that they would re- 


N. Y¥. City Omnibus 


losses 


ceive retribution severally in the proportions in which they sus- 
tain those losses. Indeed, according to Mr. Bradford, the law of 
most states and the three relevant Federal Acts, namely the 


Employers’ Liability, Jones and High Seas Acts, award compensa- 
tion only to those damaged. 

In New Jersey, however (as in New York) by force of the 
statute and the interpretation put upon it by the Paulmier case 
above, the pecuniary damages are distributed according to the 
Statute of Distributions even though some of the persons taking 


thereunder suffered no pecuniary injury because of the death 
Cf. Wilson v. Wilson, 120 N. J. Eq. 216; Stagg v. McCann, 95 N. J. 
Eq. 53, aff'd. 96 N. J. Eq. 327; Sakos v. Byers, 109 N. J. Law 302; 
Gottlieb v. North Jersey Street Ry. Co. 72 N. J. Law 480. 

The injustice here has become so common ac tance 
as to be a matter of indifference most of us. For example, 
the deceased in the Paulmier case left a mother and two 
brothers who “were of ages to earn their own living.” Suppose 
that the mother sustained the only pecuniary loss and that the 
loss came at the most to $3,000.00 as Chief Justice Beasley in 
his opinion estimated it. Under our Statute of Distributions each 
of the brothers share equally with the mother, leaving only 
$1,000.00 for her. Mr. Butler supposes a case where the deceased 
left a wife and an adult son of a former marriage who was 
self supporting. In that case the widow receives one-third of the 
recovery and her adult stepson receives two-thirds thereof. Here 


ircums 


to 





is a law that should be amended. 


report. 

Dean Smith declared that the 
prospects of “reasonable profes- 
sional success” are poor unless 
a selective process is employed, 
limiting the number of stud- 
ents to those most likely to find 
employment after they have 
been admitted to the Bar. 

Although asserting that some 
postwar expansion by schools of 
law is both necessary and de- 
sirable, Dean Smith said that 
the present shortage of lawyers 
would be eliminated within five 
years after the end of the war 
provided student admissions are 
increased 50 per cent over the 
number admitt in 1939. 

In order to meet the demand 


of returning veterans, he de- 
clared, those law schools hav- 
ing the necessary’ teaching 


staffs will be compelled to con- 
tinue accelerated courses for 
some time after the war’s end, 
but in the best interest of vet- 
erans, the profession and the 
nation as a whole, efforts 
should be made to discourage a 
greater expansion of law school 
registration. 





You would have been more than proud had you seen 
response to an almost overnight call from all over the 
list of speakers for the bill showed that Mr. Minard’s 
only a small clique wanted the bill, was wholly unfounc 
The question of our ccdes with the bankers and 
tate men was brought up, and we agreed to have so m 











;}codes as would permit the Going of the things to whi 
lagreed in the codes to be put into the Bill in full. Th 


|had withdrawn their objections and had so notified the 
lof the Legislature. You never heard such preposterous 
were given at the hearing by groups which had been 
by the rankest kind of false propaganda! The oppositio: 
ed with another blast from Mr. Minard, and since our 
after him, gave our speckers a chance to take his 
apart and break them into little bits in the neatest kind 
The Bill went to the Republican caucus where, 
every effort to get it out, it died, because they had a ca 
that no measure would be released to the floor unless th 
enough Republican votes to pass it. Had the bill been 
all 4 Democratic Senators had pledged themselves to 
which would have made it pass nicely. This rule no dou 
politics on partisan measures, but seems most arbitrary 


+ 
ab 


acesple 











democratic on non-partisan questions. Despite the in CAS 
the codes, the real estate men fought the bill most 
the end. ; 
During the course of our efforts, one of our real est ite 
said, “You lawyers can’t do anything.”These fellows don’t dar 





enything we real estate men don’t want because they kn 
defeat them in the next election.” All things being — 
appears to be more truth than poetry in that statem 















(Continued on page 6, col. 4 
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as he saw fit, leav- 
in force in case he 
apply them later. 
tendencies, manifest 
which have come 
he courts as to both 
nd state administra- 
‘ies, tendencies 
effective judicial review, 
tendency to give to 
r staten snate who conduct 
‘ret instructions 
ble to the public, some- 
*h would not be 
ul hs d in a court; a tendency 
ng? Ml delegate the actual decision 
tie, subordinates instead 
them 


heads, 










- cases 








which 


hear- 


not 
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LOl- 







made 


to 











nent bureaus have 
succeeded 


federal 





enforce its 
are bound to grant 
without applying t 
of equity 
which would govern 

ther cases. The claim 

é# by the government for 
mmission that case 
ud in effect make the courts 
rly rubber stamps for the 





as to 1n- 


in 
aii 





] the administrative 
endeavor to cut off or 
r . ~mwly restrict judicial scrut- 
f their procedure. In a 
cases they have suc- 
a contention that 
trative determinations 
> reviewed unless made 
by Congress. Of this 
-e Reed, joined by Mr. 
Roberts and Mr. Justice 
dissenting, said: “It 
re consonant with the 
f our institutions to as- 
that in the absence 
xpress provision to the 
Congress intended the 
udicial authority con- 
the Judicial Code to 
ble to a union and its 
aggrieved by an ad- 
ive order presumably 
able with a statutory 
explicitly 


sub- | 


the general | 


|ministrative agency whether to 
| grant 
| case. 


| these 


lsuch things as I have outlined 


framed as!administrative justice as it has 


the right to bargain through 
representatives of the em- 
ployee’s own choosing.” 

For a long time it was the 
practice of the law officers of 
the government, when individ- 
uals desired to challenge the 
constitutionality of legislation 
adverse to their interests, to 
cooperate in test suits. But un- 
der the present administrative 
|regime this is not done. A busi- 


















|ness or enterprise may find it- 
self seriously embarrassed by 
|the threat of a statute or of a 
|regulation which it believes to 
lbe u utional or illegal, 
but it y be kept in that con- 
dition indefinitely until it comes | 










to some arrangement, dictated 
DV Strative agency, to 
rel rom suspense and 





consider- 








developed with us must forbid. 
These are organization espirit 
de corps and a confirmed tend- 


ency to delegate decision to 
subordinates. The practice of 
delegating decision “to subord- 


inates, where the law requires 
decision to be made by the 
head, makes decision by the re- 
sponsible authority a perfunct- 
ory matter. Such delegation was 
forbidden in judicial justice in 
antiquity. It was forbidden in 
the Roman law and in the can- 
on law; and no such thing is 
known to the common law as 
delegation of the judge’s duty 
decision to subordinate. If 
the decision of the subordinate 
an agency of f instance 
is to be reviewed by a subord- 
inate in an agency of admin- 
Strative review j ] 
achieved. If 


a 


of 


in iret 
aii iis 


‘ ars 
Wlil be 





























possible of procurement. An ap- 
peal without stay, where the 
order is destructive of business 





is no remedy at all. After a 
Circuit Court of Appeals had 
adopted the contention that} 


legislative provision for a stay 
was required, a majority of the 
Supreme Court of the United 
States was not willing to go so 
far. They held it proper to 
grant a stay, where review was 
allowable, but left it to the ad- 


on in the particular 
Both defense and appeal 
seem to be resented by many of 
agencies. 

It will not do to say that 
may be cured by administrative 
review of administrative pro- 
ceedings. Two characteristics of 

















VALUATION 
Realty 





Personalty 
the aa Machinery 
2 GENERAL APPRAISAL CO. 


790 Broad Street 


MArket 2-1699 





SPECIALISTS 


Newark 2, New Jersey 























ARTHUR 








LAW PRINTERS 
Specialists 


jusic= CASES AND BRIEFS ON APPEAL 


New Jersey Division of 


PANDICK PRESS, INC. 


71-73 CLINTON STREET, NEWARK 5, N. J. 
TELEPHONE MARKET 3-4994 


W. CROSS, INC. 


4 


i 




































f interest to take 
es kn 1 their | place within icy Ol lirst 

ohts e. It seems to be as-|insta W neti 
t b posed ) 
ed for? The 
strat ¢ de- 
Vv1G- 
ele- 
edur¢ und 
1 Slim pile 
yf review which 
adherence to. the 
limitations and do 
1ecé ry of re- 
fo1 yn. AS 
g, a simple adapt- 
he i f the declaratory judg- 
q me procedure would achieve 
tions I inl what is required. But the bar 
agency.” He stated also at|must bestir itself. Such process- 
the Board instructed its subord-|es as y been developing 
inates to make ironclad records. | belong which believe in 
If records showed a fair| gover an omnicompet- 
nearin g, how they were madej/ent superman with a hierarchy 
» show as beyond the pow-|of superman under hin to 
er of courts to inquire. |whom the life, liberty and pro- 
In the same spirit some ad-|/pnoe of the citizen are to be 
ministrative agencies contend- ‘dinated: who are so all- 
ed that there could be no stay|wise as to know offhand what 
of enforcement of their orders|the public interest demands in 
pending review unless Congress|each case and need no hearing 
I y provided for it, and/or evidence or arguments to 
}others provided by rules a pro-/advise them, but are to adjust 
cedure for obtaining a _ stay|/all relations and order all con- 
|which in practice made it im-|duct by the light of their ex- 


| Officio wisdom in a political or- 
| ganization 


of society which 
recognize private 
as recent legal and 
political so-called realists tell 
us, a government is in fact 
simply the office holders of the 
moment, and so the rule of 
these men is the rule of hu- 
man beings who may act from 
a great variety of motives, pol- 


not 


If 


does 


rights. 


itical expediency, prejudice, 
spite, mistaken zeal, and may 
be at times fair and at others 
ruthless and unreasonable, it is 
obvious what a theory of law 
as whatever is done Officially 
may lead to. 


It is not, as some would have 
us think, merely a question of 


protecting -wealthy wrongdoers 
and great corporations from 
reasonable regulation. They 


alone have a certain degree of 
protection by suits for injunc- 
tion and by contesting enforce- 
ment of administrative regula- 
tions in the courts. Suits for in- 
junction are expensive and other 
judicial remedies have been 
greatly limited, and in the mul- 
tiplicity and diversity of stat- 
utes and regulations it is often 
difficult to know what remedies 
there are and how to pursue 
them. Hence it has become a 
question of protecting the aver- 


age business and the _ small 
business and the _ individual 
man. These cannot afford to 


bring expensive injunction suits 
and carry them through to the 
Supreme Court at Washington 
with the certainty that the ad- 
ministrative agency will resist 
to the last, will have an ample 
staff of bureau lawyers, bureau 
officers, and very likely the law 
officers of the government at 
its service, and the weight of 
the government behind it. The 
ordinary business and ‘the ord- 
inary man are coerced into set- 
tlements and consent decrees to 
their injury and in defiance of 
their rights. The general tend- 


at a 





ency has been to show a mark- 
ed unfairness toward business 
and individual enterprise. More 
than one of these agencies has 
seemed toindicate a policy of 
pushing all business and indus- 
try and enterprise into the 
hands of the government .and 
thus bringing abput an econ- 
omic revolution. 

We cannot, as some suggest, 
attribute the administrative ab- 
solutism which has grown up in 
recent years to the emergency 
of war. The condition which 
confronts our American consti- 
tutional polity had grown 
strong before the war. An art- 
icle by Dean Wigmore, publish- 
ed in January, 1939, pointed 
out the enormous multiplica- 
tion of federal administrative 
agencies, their vast powers, and 
the great difficulty of ascertain- 
ng their practice and policies. 
n April, 1939, federal adminis- 
trative law was the subject 


{an institute held under the au- 





Rete a Sea 2 


-}spices of the Virginia State 
|Bar Association at which at- 
tention was called to much of 
|; what I have been speaking of. 
|}On August 3, 1939, the Presi- 
|dent of the Virginia State Bar 


A 


Association delivered an address 
entitled ‘Administrative Law 
and Liberty” in which he de- 
clared the need of early enact- 
ment of a measure such as the 
American Bar Association had 
then been at work upon for two 
years in view of what he spoke 
as “the present federal de- 
mand for wholesale power of 
the executive over the lives and 
liberties of our people.” All this 
was before the war broke out 
Europe and long before we 
entered the war. The most that 
can be said is that the tenden- 
cies which had been more and 
more manifest for a generation 
and had had a marked develop- 
ment during the regime of na- 
tional prohibition, have been 
given added momentum by the 
exigencies of the war. 

There has come to be a cult 
of force throughout the world. 
In place of the. political and 
legal theory on which our gov- 
ernment was founded and un- 
der which America has grown 
to be a land to which people 
have been eager to come from 
every part of the world in or- 
der to live the lives of free 
men and enjoy life, liberty, and 
property in security, new theor- 
ies are being advanced. Instead 
of our fundamental doctrine 
that government is to be car- 
ried on according to law we are 
told that what the government 


£ 
dh 


all 


does is law. Instead of a law 
which thinks of citizens and 
officials as equally subject to 


law, we are told of a public law 
which subordinates the citizen 
to the official and enables the 
latter to put the claims of one 
citizen over those of another, 
not according to some general 
rule of law but according to his 
personal ideas for the time be- 
ing. A give-it-up philosophy of 
law and government is being 
widely taught. We are told that 
law is to disappear in the so- 
ciety of the future. We are told 
of a society in which an om- 
nicompetent and _ benevolent 
government will provide for the 
satisfaction of the material 


of | 


New Essex Appeals Rules 


The Judges of the Essex 
County Court of Common Pleas 
have adopted the following new 
rules pertaining to appeals to 
that court. 

RULE 7—On all appeals, or 
reviews of proceedings in a low- 
er court, at least 14 days be- 
fore the day set for the hear- 
ing, the attorney for the mov- 
ing party shall file with the 
court, and serve upon the at- 
torney for the adverse party a 
brief embodying his conten- 
tions; the attorney for the ad- 
verse party shall, within five 
days thereafter, file with the 
court, and serve upon the at- 
torney for the moving party, 
his answer thereto. Within 
three days thereafter, any reply 
thereto shall be filed and serv- 
ed as above. Upon failure of 
any party to comply herewith, 
the court may dismiss the ap- 
peal or review for lack of pros- 


ecution, or take such other ac- 
tion as the ends of justice may 
require. 

RULE 8&—Immediately upon 


filing the transcript of the rec- 
ord and testimony accompanied 


by all the exhibits in Work- 
men’s Compensation Cases, the 
Court will by order fix a day 
for the hearing. 
ADJOURNMENTS of the day 


for hearing will be granted only 
on personal application and for 
causes of utmost urgency, in 
view of the recent amendment. 


Announcement 


Lawrence Milton Freed an- 
nounces that he has been hon- 
orably discharged from the 
U. S. Marine Corps and that he 
has resumed the practice of 
law at 1421 Atlantic Avenue, 
Atlantic City 











wants of everyone and there 
will be no need of adjusting re- 
lations or ordering conduct by 
law since everyone will be sat- 
isfied. Thus there will be no 
rights. There will only be a 
general duty of passive obedi- 
ence. We need to be vigilant 
that while we are combatting 
regimes of this sort, as they 
have developed in dictatorships 
and totalitarian governments, 
we do not allow a regime of 
autocratic bureaus to become so 
intrenched at home as to lead 
us in the same direction. 
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stationed at Naval Air Station, Willow Grove, Pa. We 
stop by to see us sometime soon too. 

As we dictate this, we are having a perfectly 
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pIGESTS OF RECENT 
OPINIONS 


continued from page 


2 ) 


as a member of the Grand Jury 
but rather individually by pri- 
vate investigation and at his 
home. His stated reason that 
he was committed to secrecy 





snp JURY — CONTEMPT— 
ne Grand Jury is an arm of | 
he court and contempt in its | 
is treated as con- 
the | 


presence . . 
mpt taking place in 
resence of the Court. 


njustified refusal to answer 
Grand 


westions before the 





may not be invoked. There is 
ino such privilege. His second 
Stated reason, that is, objection 
to the presence of the Prose- 











cutor or his staff is likewise 
unavailing. A witness may not 
1 down the conditions under 
v *h he will testify. 

e being no privilege con- 











had been refuted by the proof 
that after the termination of 
the employment with Mutual, 
defendant had secured and held 
various other jobs for varying 
periods of time. . 

There was proof that plain- 
tiff had become totally disabled 
in 1930 and could only do di- 
rectory work thereafter. There 
was evidence as to plaintiff’s 
physical condition and abilities. 
While the j may have de- 


jury 
termined he was not wholly dis- 


























ary constitutes contempt of|ferred upon Schwartz justify-|apled. that is immaterial for 
ourt. jing his refusal to answer the|the sole question is whether 
NESSES — A committment | @uestions, t finding of the/there was a question of fact 
» secrecy made by the wit- it adju g him in coNn-/which should have been sub- 
ss is no justification for | te! was | m ted. The proofs were such 
fusal to answer questions; Affirmed. ithat the jury could properly 
fore the Grand Jury. —— = lude plaintiff had become 
‘witness may not lay down | INSURANCE — The test as t0| wholly disabled in 1930 and the 
he conditions under which| Whether an insured is wholly| matter was properly submitted 
\, will testify. disabled within the meaning | ;, 
from an opin of a policy is whether he was 5 areume th 
J. rendered May 21 prevented from _ performing |. “ ‘. nls sie — 
Supren In any work for compensation of}.. o a sein siti t 
he conte financial value in his regular | eS aaree ‘aap d 
appellan business and any other pur- 4 Peg PT get 
Ji suit for which he was quali- eae we 1 ¥ : 
f cou fied and would reasonably be | ner Slee ms fa : , ws d 
‘ry R. Coul-| contemplated to pursue. ly 5 “an eitasted ter tte dlanhil. 
r of the Pleas;|—The fact that insured was |i ras thereby pre-| 
Jr., Asst. Prosé able to do supervisory work | ,, d performing any} 
artz W djudg- and odd jobs does not neces- | wo ensati fin- | 
conten yy t | sarily mean he was not | alue in his re ur bus-| 
1 Oyer and Ter-| “wholly disabled”. es d anv « pursu yr | 
d to 5 days, and! Digested from an opinion by ; es 1 and! 
suspended T} Donge J. rendered May 21, would nab be 
ere Ss I 1945 N. J. Supreme Court p lated yursue 
Shaeffe v. Metropolitan. For | ned. 
tiff Drewen & Nugent 





id that he would ) 
ne matter generally 
Prosecutor or his staff 


The Grand Jury} 


+he 
Lsle 


md to exclude Prose- 
lis staff. 
secutor 


and 


~~ 


tion 


r al Terminer why 
d not be held in cc 


return day, ses 
sides were heard, and 
ice aforesaid was im-| 


is tnat 


2's first point 


RS. 


Ecourt was without authority | 


lim in contempt. 
vides, mong 
hat “disobedience or 

tan by any court officer, 

va party, juror, witness 
ther person to any lawful 

*, Process, order, rule, decree 

mmand of the court” 

contempt. This pro- 

On substantially similar 

me Federal Statute. That 

; been construed by 

FUnited States District Court, 

Circuit Court of Appeals, 

f€ the Supreme Court and it 

Eoeer. held that unjustified 

13a! answer questions 

grand jury constitutes 
of court, punishable 
we irt as such after an 
has been given to 
to explain or de- 
action. That ruling is 

The grand jury is an 

the court, proceedings 

to be regarded as pro- 
the court, and con- 
its presence to 

d as taking place in 

nee of the court. The 

lecisions are sound au- 
and are controlling. The 
Oyer and Terminer 


Snail 


as 


vUl y 


SS 


1S 











‘4 authority to adjudge 
"artz in contempt. 
argued that 


e is next 
*artz was justified refus- 
%® answer on the grounds 
id on the further 
that he had been a 
of the preceding Grand 
i to make the disclos- 
ested would violate 
‘nh he had taken. But it 
the information sought 
obtained by Schwartz 


in 




































other | 








For defendant: Morris Edelstein 
ind T. F. Meehan. 
This is an appeal from a 
udgment in a suit to 
alleged due 
n insurance policy. 
issued a group pol- 
employees of Mut- 
1emical Company who 
fied. It provided for pay- 
to certificate holders for 
total and permanent disability. 
P] 
or tne 
August, 
the employ 
1929 when his employment 
ceased. On November 25, 1929 
he was rehired and continued 
luntil May, 1930 when was 
ybliged to suspend work, hav- 
jing contracted lobar pneumonia. 
| He resumed his duties Au- 
}gust, 1930 and worked until 
|} April, 1932 when he was dis- 
| charged. During the course of 
| 


tO be 





Mutual Chemical Co. 
He 
until 


in 
continued in 
August 31, 


1922. 


he 






ail 


o 


] mployment he received five 
participation certificates as fol- 
lows: February, 1923, $500; Sep- 
|}tember, 1925, $1,000; May 1, 
}1930, $500; May 19, 1930, $500 


y 


nus € 


jand November, 1930, $500. All 
were subject to the terms of 
| the master policy. 

| Defendant moved for a di- 


rected verdict. The court grant- 
ed the motion as to the first 
two certificates and submitted 
the case to the jury on the last 
three. The jury found for plain- 
tiff. Plaintiff appeals from the 
direction of the verdict against 
him on the first two policies. 
Defendant appeals from the 
refusal of the court to direct a 
verdict on the last three cer- 
tificates. 

The master policy provided 
the maximum insurance of the 
employee should be $1,500 and 
that termination of the employ- 
iment terminated the insurance 
of an employee subject to his 








right to make application for 
| continuance of the insurance 


as an individual policy holder. 
From the evidence introduced 
it is clear that plaintiff’s em- 
ployment was terminated and 
that he was discharged on No- 
vember 25, 1929. The certificates 
issued in 1923 and 1925 thereby 
|terminated and the court prop- 
lerly directed a verdict for the 
defendant on these certificates. 

On being rehired, plaintiff ac- 
quired the last three certificates 
and continued in the employ- 
ment until he was discharged. 
Defendant contends there was 
no proof of total disability dur- 


recover 


aintiff became an employee | 
h 


CIVIL SERVICE — Veterans’ 

| tenure rights do not apply to 

offices or positions held for a 
term fixed by law. 

—Neither a de jure nor a de 
facto status can be acquired 
for a non-existent office. 
Digested from an opinion by 

3 an, C. J. rendered May 22, 

N. J. Supreme Court. Mor- 
v. Board of Ed. of Gar- 

field. For prosecutor: Saul R 

Alexander. For respondent: Ed- 

ward Lukacsko, Winne & Ban- 

ta; Walter G. Winne of counsel. 
Certiorari allowed to re- 


JO 


aly 


was 


view a resolution of the re- 
spondent declaring vacant the 
“office of Supervising Principal 


. as of September 30, 1944.” 

Prior to 1943 the school af- 
fairs of the respondent munic- 
ipality were administered un- 
der RS. 18:6-1. Under this stat- 
ute, prosecutor was appointed 
Superintendent of Schools for 
a five year term beginning Oc- 
tober 1, 1939. In 1943 the citi- 
zens voted to have their school 
system administered under RS. 
18:7-1. Under this statute, pro- 
vision is made for “a supervis- 
ing principal of schools” if the 
necessity for such _ principal 
shall have been “agreed to in 
writing by the county superin- 
tendent of schools and approv- 
ed by the Commissioner of Ed- 
ucation and the State Board.” 

On July 11, 1944 application 
was made to the county Super- 





intendent of Schools for ap- 
proval of the office of super- 
vising principal and on Sep- 
tember 21, 1944 advice was re- 


ceived from the State Board 
that it had approved the posi- 
tion. 

Prosecutor is an honorably 
discharged veteran of World 
War 1. He first contends he has 
tenure in his office as such vet- 
eran by virtue of RS. 30:16-1 
as amended by Chap 83 P. L. 
1942. Generally that statute 
provides a veteran might not 
be dismissed except for cause 
after a fair and impartial hear- 
ing. The statute, however, con- 
tains an exception, to wit, that 
the tenure so granted shall 
not extend to those who accept 
appointment to an Office or 
position the term of which is 








Supreme and U. 8. District 


JUDGMENT SEARCHING 


AND ABSTRACTING 
ALL TRENTON SERVICES 


W. Coe McKeeby 





ing the employment and_ that. 
any claim of total disability 





| 
| 








24 Branford Place, Newark, N. J. 
Tel. MArket 3-4232 - 4233 











a+ teu" ~ 





“te ~ 


feted id 


fixed by law. The statute under 
which prosecutor was employed 
limited a contract of employ- 
ment to five years and his con- 
tract was-sfagr such term. The 
term was fixed ‘by law. 
Prosecutor’s next point is that 
with the change in system in 
1943 his office ag superintend- 
ent of schools was abolished 
and his contract terminated, 
yet he continued to act as sup- 
ervisory head of the school sys- 
tem without objection and 
without term, and that by rea- 
son of such service, he became 
supervising principal de jure, or 
at least de facto. The difficulty, 
however, that there was no 
such post as supervising prin- 
cipal in the Garfield School 


vil 


1S 


| system until September 21, 1944. 


office could not come into 
legally until its creation 
had been approved in the man- 


The 


pelng 











ner escribed in the statute. 
Pr¢ tor could not by any 
means acquir de jure status 
yr non existent office and 
is equalyl clear that a de 
icto status could not be ac- 


quired for the same reason 


Dismissed but without costs. 


TAXATION — Director of Fin- 
ance of municipality is with- 
cut authority to enter agree- 
ment fixing personal property 
assessment. 

fix assessment 

year held in- 


—Agreement to 
for succeeding 
valid. 

Digested from an opinion 
Perskie J. rendered May 
1945. N. J. Supreme Court. Con- 
solidated Cigar, etc. v. Brunner, 
etc. For relator: Henry S. Ross, 
J. Norman Brierley of counsel. 


by 


99 





For respondent: John L. Mor- 
rissey, Norman Heine of counsel. 
The matter is before the 


court on the return of a rule to 
show cause why a peremptory 
or alternative writ of manda- 
mus should not issue. Relator 
seeks to compel respondent, the 
Director of Revenue and Fin- 
ance of the City of Camden, to 
reduce the assessment on its 
personal property for 1943 to 
$100,000. 
The facts 
that in 1942 
property was 


are substantially 
relator’s personal 
assessed at $500,- 
000. Relator appealed to the 
County Board which reduced 
the assessment to $135,000. Rel- 
ator and defendant then en- 
tered into an agreement fur- 
ther reducing the assessment 
for 1942 to $100,000 and that 
the property should be assessed 
for the same amount for 1943. 
This agreement was _ subse- 
quently effected for 1942 by an 
appeal to the State Board of 
Tax Appeals and a reduction 
as aforesaid entered by consent. 
Defendant, however, assessed 
the relator at $135,000 for 1943, 
hence this proceeding. 
Conceding relator’ correctly 
states the agreement, neverthe- 
less relator has failed to estab- 





Veteran-Students Do Good 
Work In College Courses 


Minneapolis, Minn., (CCNS)— 
Returned “G.I.” college students 
are maintaining scholastic 
grades that are as good as or 
better than the averages of civ- 
ilian students, according to a 
survey of 114 universities and 
colleges by Northwestern Na- 
tional Life Insurance company. 

“These men are more serious 
as a group than are the civilian 
students,” is typical of com- 
ments received from deans and 
other placement officials cover- 
ed in the survey. 

Veteran full-time 
U. S. colleges and 
totalled 14,325 for the spring 
term (OYI figures), an increase 
of 49 per cent over the winter 
term total veteran registrations, 


students in 
universities 


the survey states. 
ANNOUNCEMENT 
Samuel A. Sharff announces 
the removal of his offices to 17 
Academy Street, Newark 2, 
Where he will be associated 
with David Weinick, Esq., for 


the general practice of law. 








lish its clear right to the writ 
as a matter of law. It neither 
exhausted nor resorted to the 
Statutory tribunals to review 
the assessment. 

The court knows of no law 


authorizing the Director of 
Revenue and Finance to substi- 
tute himself for those charged 
with the duty of assessing the 
value of property nor of any 
law authorizing him to bargain 





away the constitution provision 
that property shall be assessed 
for taxes under general laws 
and by uniform rules, accord- 


ing to its true value. The proofs 
fail to satisfy the requirements 
of RS. 54:4-100. The agreement 
is therefore without legal effic- 
acy. 
Rule 


dismissed with costs. 
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GREY HIGBIE, INC. 


REAL ESTATE 
28 Park Pl., Morristown, N. J. 
Tel. MOrristown 4-3000 














Single Reports On 


Individuals or Concerns 


Even though not an 
subscriber, you may obtain a 
complete, detailed single re- 
port. Furnished also on any 
multiple basis. Fifty years ex- 


annual 





perience serving attorneys and 
corporations. 


* 
BISHOP’S SERVICE, inc. 


Digby 4-6670 


76 Beaver St., N.Y. 
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EXPERT LAW PRINTERS 
We are ready to RUSH your BRIEFS 


Send or mail copy to New York office 
or call for messenger 


Tue (ourt Press... | 
130 CEDAR STREET, NEW YORK | 


DAY OR NIGHT 


2-2544 

















WE ARE EQUIPPED TO RENDER YOU QUuic. 
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COURT NOTES": 


ESSEX COUNTY COURT OF COMMON PLEAS 


SCHEDULE FOR MAY, 1945 
Civil Criminal Actions at Law 
Week of June 4 Judge Flannagan Judges Naughright and Hartshorne Judge Brennan 
. ere 11 Judge Hartshorne Judges Flannagan and Naughright Judge Brennan 
18 Judge Naughright Judges Hartshorne and Flannagan Judge Brennan 
25 Judge Flannagan Judges Naughright and Hartshorne Judge Brennan | 


The Civil Part Schedule is as follows: 


Mondays—Miscellaneous motions and appeals. 


Tuesdays—Orphans Court. 


Motions addressed to actions at law are heard on 


Wednesdays—Sentences. 


Thursdays—Special Sessions Trials. 





Fridays by Judge Brennan. 


HUDSON COUNTY COURT OF COMMON PLEAS 


APRIL TERM 1945 


SCHEDULE FOR FRIDAYS | 2" Bar 


JUDGES DUFFY, ROBERSON & ZIEGENER 


DATE Judge Duffy Judge Roberson 
June 1 Motions and Miscellaneous Arraignments and Senten 
_ 8 Motions and Miscellaneous Orphans Court 

” 15 Orphans Court Arraignments 

- a Motions and Miscellaneous Orphans Court 

a Motions and Miscellaneous Arraignmen 


JOSEPH E. KELLY 


Clerk 


Clerk 


JAMES J. WALKER 


Judge Ziegener 
es Orphans Court 


Arraig 





Arraignm 


FRANK H. PRIME 
Clerk 


imentc and Sentences 
and Sentences Motions and Miscellaneous 
ents and Sentences 
ts and Sentences Orphans Court 





ATLANTIC COUNTY 
Supreme and Circuit 
Hon. Albert E. Burling 
Jury Trials have been resumed 
Motions—Every Friday at 10:30 
A. M. at Circuit Court Room. 


BERGEN COUNTY 
Supreme and Circuit 
Hon. J. Wallace Leyden 
High No. reached in call 
Common Pleas 
High number reached—135 
BURLINGTON COUNTY 
Supreme and Circuit 
Hon. Edward Eastwood 
Trials concluded. 





363. 


Motions—Every Friday at 10:00 
A. M. at Court House Annex, 
Camden. 

Common Pleas 

Hon. Charles A. Rigg 

Motions Every Thursday at 
10:00 A. M. 


CAMDEN COUNTY 
Supreme and Circuit 
Hon. Samuel M. Shay 
High number reached: 
Supreme, 114. 
Circuit, 29. 
Motions every Friday. 
Common Pleas 
Hon. Bartholomew A. Sheehan 
High number reached: 17. 
Motions every Friday. 


CAPE MAY COUNTY 
Supreme and Circuit 
Hon. Albert E. Burling 
Trials, week of June 25th. 
Motions—Every Friday at 
A. M. at Circuit Court 
Guarantee Trust Bldg., 
tic City. 
Common Pleas 
Hon. French B. Loveland 
Motions—Every Wednesday 
Cape May Court House. 


10:30 
Room, 
Atlan- 


at 








LICENSED 


L. E. Fuller 


Investigator 


184 Broadway, Long Branch, N. J. 


BONDBD 











Private Industrial Criminal 
Office Residence 
L. B. 2605-J Rumson 592 
LICENSED ELizabeth 2-3359 
BONDED 2-464 


Hanus Detective Agency 
Suite 691-602 
1143 East Jersey Street 
Elizabeth, N. J. 
CHARLES HANTS, Principei 











COMPLETE QUALITY CORPORATION OUT 


CUMBERLAND COUNTY 
Supreme and Circuit 
Hon. Howard Eastwood 
Trials concluded 
Motions—Every Friday, 
at Camden Court House Annex 
Common Pleas 





Hon. Solve Tuso 
| Motions—Every Friday, 10 A. M 
Court House, Bridgeton 


tis 
ESSEX cou NTY 

Assignment Judge 

Hon. William A. Smith 


Supreme and Circuit 
High number reached— 
Weekly call: 1188 
Daily call: 1186 
Common Pleas 
Hon. Daniel J. Brennan 
High number reache 
Weekly call: 428 
Daily call: 428 


a 
GQ 


GLOUCESTER COUNTY 
Supreme and Circuit 
Hon. Howard Eastwood 
Trials commence June 4th 
Motions—Every Friday at 
A. M. at Court House 
Camden. 
Common Pleas 
Elmer B. Woods 
Every Thur 


Hon. 
Motions sday 
HUDSON COUNTY 
Supreme Court 
Hon. Henry E. Ackerson 
High number reached 
Weekly call 
Daily call: 262 
Motions—Every Frida 
Circuit Court 
Hon. Thomas Brown 
High number reached 
Weekly call: 106 
Daily call: 106 
Motions—Every Friday 
Common Pleas 
High number reached— 
Weekly call: 460 
Daily call: 383 
MONMOU TH COUNTY 
Supreme and Circuit 
Hon. Robert V. Kinkead 
High number reached— 
Weekly call: 237A. 
Daily call: 141. 
Common Pleas 
Hon. J. Edward Knight 
High number reached— 
Weekly call: 507. 


9e5 
200 





Daily call: 493. 


rf 


FiTS 





Minute Book, Stock Certificates, Stock Transfer 
Ledger, Corporate Seal—Durable Box 


As above with Printed N. J. Minutes 


We pay postage 
Pricea Subject to Change Without Notice 





305 Broadway 





CONTINENTAL STATIONERY CO., Inc. 


Founded 1910 
PRINTERS — ENGRAVERS — LITHOGRAPHERS 
COrtlandt 7-5744 





New York 7 





10 A. M. | 


Acting Assignment Commissioner | 
| John F. O’Brien 


10:00 | 
Annex, | 


MORRIS COUNTY 
Supreme and Circuit 
Hon. J. Wallace Leyden 
| Trials will be 
Common Pleas 
|Hon. Albert H. Holland 
| Motions—Ist & 3rd Fridays 
| each month. 
| 
OCEAN COUNTY 
| Supreme and Circuit 
Hon. William A. Smith 
| Tri 
| PASS: AIC COUNTY 
Supreme and Circuit 


Men. Robert H. Davidson 

High No. reached 22. 
Common Pleas 

| Som. em A. Delaney 

Hig number reached—92. 


SALEM COUNTY 


| 
| 
| ~ ss . 
Supreme and Circuit 


als concluded for the term. 


resumed June 11th. 


of 


Hon. Howard a 

Trials commence June 25th. 

Motions Reese Friday at 10:00 
A. M. at Court House Annex, 
Camden. 

SUSSEX COUNTY 
Supreme and Circuit 
|Hon. Robert H. Davidson 

Trials concluded 


UNION COUNTY 
Supreme and Circuit 
Hon. Frank L. Cleary 
Motions—Every Friday. 
High mber reached— 
Weekly call: 260. 
Common Pleas 
Hon. Edward A. McGrath 
Motions—Every Friday. 
High number reached— 
1 W eekly call 146. 





ni 


WARREN COUNTY 
Supreme and Circuit 
Hon. Robert H. Davidson 












MOTION DAYS—SUPR 
COURT JUSTICES 


Bar Leads In Urging Change 
In Oaks Plan 


eo Justice Thomas J, Br 





San Francisco. », (CCNS) — - Saturday, June 2 and x 
imination of the veto power of |the Court House, Jersey cj, 
large nations over future|9 A. M. Buxvi— 
amendments to the United Na- | —_—— - 


ons charter was recommended | Justice Charles = Parker 



























































by a group of organizations,| Saturday, June 9 ang st: 
headed by the American Bar /|Court House, Newark, at 9-y je ° 
Association, in a memorandum | — 
yresented to the United States | Justice Clarence E. Case ,ACTS — 
delegation to the Security Con-| Saturday, June 2 at theg cIpATO! 
ference here. on Elizabeth, at 9:39 trine 
Presented by David A. Sim-| , = ; h of con 
| mons, president of the Ameri-|4JUStice Joseph L. Bodine ed to a € 
and a consultant to|_ Monday, June 25, at the cgi, of mor 
| the U. S. delegation, the recom- | House, Newar Kk, at 10 or to ac 
| mendation prov rs eget yes inst ; 
amendmen to he ibar n | Justice Ralph W. E. Donges gry 
}Oaks_ proposals, to Seema | Monday, June 18, at Cay, ING — J 
Paige pe 2 of cl hapter XI and | sastice iniciens thie {the dat 
wilde Beds yy 1: |” Saturday, June 2, at the cqmeed 170" 
Text of Amendment | House se aa eC cic... 
2. A general conference of pile ease ahs 5.N. J. Su 
the members of the United Na-| Justice Joseph B. Perskie J “y 
tions for the purpose of amer nd. | Sat urday, June 2, hi ow : 
ing the chart h be held |lantic City Chambers benim’. ade 
whenever auth a vote | the hours of 9:30 and — 
of two-thirds of ep mem-| 
> . ™ " | oe aa 
bers of the Gene Assembly | Justice Frederic R. Colic 
with the conct of two-| Monday, June 11 Cir 
thirds of the Council, | coy Chambers. Atla : 
provided that vo-thirds 
shall include not less han 
three of the members I 
permanent memberships in the}? = 
Security Council. Each mem- re ‘ 
ber shall have one vote in the 
Conference. 
hago alteration of 
ter recommended f 
rds vote of 1e 
which wo-thirds nelude | »; A P 
at least three members holdi ng | ° - ‘ oe aes 
permanent memberships i hé MRS 
s y Council, s 1 take of | , — " 
Z leges fe 
. m thi 
tention | 
| 
| le 
| g 
= ~ tT 
CLASSIFIED 
RATE. T per agate 
six = 
PH INE MI 
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Trials concluded for the Term. 
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MEXICAN ACTIONS 
AND LAWS 


(Specializing ) ' 
MPA NEV Ss Offices in Mexico Over 30 Ye# 
TA. Proctors E. DEAN FULLER 
24 W. 40th, N.Y.C. Penn. 6-™ 
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Pl: offer the service 
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of a sound NEW J 
company engaged exclusively in the examina- 
tion and insurance of titles to real estate in 
New ersey. 





LAWYERS TITLE GUARANTY COMPANY 
OF NEW JERSEY 
A New Jersey Corporation—ORGANIZED i1927—Serving New Jersey 
7 NELSON PLACE ope. Essex County Hall of Records NEWARK, N. J- 
Mitchell 2-7875 Rates on Request 



















